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U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 86-1251) 


Bapcer-PowHaTAN, A Division oF Ficcir INTERNATIONAL, INC., PLAINTIFF- 
APPELLEE v. UNITED STATES, DEFENDANT-APPELLEE, AND RUBINETTERIE A. 
GIACoMINI, S.P.A., INTERVENOR-APPELLANT 


John Gurley, Klayman & Gurley, P.C., of Washington, D.C., argued for appellant. 
With him on the brief were Larry Klayman and Rachelle Lisa Cherol. 

Velta A. Melnbrencis, U.S. Department of Justice, of Washington, D.C., argued for 
appellee, United States. With her on the brief were Richard K. Willard, Assistant 
Attorney General and David M. Cohen, Director. Craig L. Jackson, Office of Deputy 
Chief Counsel for Import Administration, U.S. Department of Commerce, of counsel. 

James R. Cannon, Jr., Stewart & Stewart, of Washington, D.C., argued for appel- 
lee, Badger-Powhatan. With him on the brief were Eugene L. Stewart, Terence P. 
Stewart and Charles A. St. Charles. Robin R. Starr, Corporate Attorney, of Rich- 
mond, Virginia, of counsel. 


Appealed from: U.S. Court of International Trade 
Judge RESTANI 


(Appeal No. 86-1251) 


BapGER-PowHATAN, A DIvIsION OF FIcGIE INTERNATIONAL, INC., PLAINTIFF- 
APPELLEE v. UNITED STATES, DEFENDANT-APPELLEE, AND RUBINETTERIE A. 
GrAcomINI, S.P.A., INTERVENOR-APPELLANT 


Before Smitu, Circuit Judge, Cowen, Senior Circuit Judge, and New- 
MAN, Circuit Judge. 


Cowen, Senior Circuit Judge. 


ORDER 


Intervenor-appellant, Rubinetterie A. Giacomini, S.P.A. 
(Giacomini), appeals the United States Court of International Trade 
(trial court) decision that remanded the case back to the United 
States Department of Commerce International Trade Administra- 
tion (ITA) for recalculation of the final antidumping determination 
on Giacomini’s products. Giacomini contends that the original de- 
termination was correct and also asserts that a recalculation of the 
“less than fair value” (LTFV) margin is prohibited by statute. We 
dismiss this appeal for lack of jurisdiction. 
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BACKGROUND 


Both Badger-Powhatan (Powhatan), plaintiff-appellee, and 
Giacomini, intervenor-appellant, manufacture certain brass fire 
protection products such as valves, nozzles, and connectors for use 
in fire protection systems. In response to the importation of the 
Giacomini products from Italy into the United States, Powhatan 
filed an antidumping petition with the ITA and with the United 
States International Trade Commission (ITC), pursuant to 19 U.S.C. 
§ 1673(b). In Powhatan’s January 1984 petition, seven products pro- 
duced by the Italian company were identified as being sold in this 
country at “less than fair (market) value” (LTFV), and the petition- 
er alleged that sales of these products at the LTFV prices were 
damaging or causing material injury to certain United States 
industries. 

In November 1984, the ITA published its final affirmative deter- 
mination that the seven brass fire protection products were being 
sold at less than fair market value. The determination carried a 
weighted-average LTFV margin of 3.47 percent for these products. 
Following the signing of the final LTFV determination, the confi- 
dential versions of computer printouts containing LTFV margin cal- 
culations were disclosed to counsel for both Powhatan and 
Giacomini. After examining the data, counsel for the two companies 
identified clerical and factual errors in the analysis. In response to 
these comments, ITA published an amendment to its final affirma- 
tive LTFV determination, changing the weighted-average LTFV 
margin for all seven categories of merchandise to 1.28 percent. 

Shortly thereafter, the ITC issued its final determination that on- 
ly two of the seven categories of products from Italy were causing or 
threatening to cause material injury to a United States industry. 
Accordingly, as required by 19 U.S.C. § 1673(e), the ITA published 
an antidumping duty order covering only those two products which 
both the ITA and the ITC identified with affirmative findings. 50 
Fed. Reg. 8354 (1985). 

In a separate action, not at issue in this appeal Powhatan sought 
a writ of mandamus ordering the ITA to include within the an- 
tidumping order all seven brass fire protection products covered by 
ITA’s final determination. The Court of International Trade, in a 
published decision, held that the antidumping duty order was to re- 
flect both the underlying ITA determination and the ITC affirma- 
tive injury determination. Badger-Powhatan, A Division of Figgie 
International v. United States, 608 F. Supp. 653 (Ct. Int’] Trade 
1985) (Badger-Powhatan I). Thus, the antidumping duty order 
would affect only those two products with an affirmative determina- 
tion from both the ITC and the ITA. Jd. 

In view of the decision in Badger-Powhatan I, Powhatan filed this 
action with the trial court seeking a modification of the ITA’s LTFV 
weighted-average calculation. Powhatan claimed that the duty esti- 
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mate should be calculated on a weighted-average of only those two 
products subject to the antidumping tariff order. 

The United States, as defendant, agreed and sought a remand of 
the action to the ITA for recalculation of the LTFV margin and an 
amendment of the order imposing the antidumping duty. The inter- 
venor, Giacomini, challenged not only the grounds supporting a 
change in the order, but also the ITA’s authority to implement such 
a change. The trial court agreed with Powhatan and the United 
States and remanded the case, with instructions for the ITA to issue 
an amended final determination. Badger-Powhatan, A Division of 
Figgie International v. United States, 633 F. Supp. 1364, 1373 (Ct. 
Int’] Trade 1986). 

Giacomini seeks reversal of the trial court’s remand decision on 
the ground that a final affirmative LTFV determination from the 
ITA is subject to modification only during the annual review called 
for under 19 U.S.C. § 1675(a). Therefore, Giacomini asserts that the 
remand of the ITA’s final determination is barred by the statute. 


DISCUSSION 
I 


The court’s authority to hear this case is circumscribed by 28 
U.S.C. § 1295(a)(5) which provides that: 


(a) The United States Court of Appeals for the Federal Circuit 


shall have exclusive jurisdiction— 
* * * * 


* * * 


(5) of an appeal from a final decision of the United States 
Court of International Trade * * *. (Emphasis supplied) 


For our purposes, “final decision” and “final judgment” are used 
interchangeably. 

The issue we must first address is whether this appeal is from a 
final decision of the Court of International Trade. In deciding this 
question, we look to the “final judgment rule” which requires that 
an appellate court may only hear cases from a decision or order 
that “ends the litigation on the merits and leaves nothing for the 
[trial] court to do but execute judgment.” Firestone Tire & Rubber 
Co. v. Risjord, 449 U.S. 368, 378 (1981); Coopers & Lybrand v. Live- 
say, 447 U.S. 463, 467 (1978); Catlin v. United States, 324 U.S. 229, 
233 (1945). “A corollary rule is that an order remanding a matter to 
an administrative agency for further findings and proceedings is 
not final.” Cabot Corp. v. United States, 788 F.2d 1539, 1542 (Fed. 
Cir. 1986); accord Jeannette Sheet Glass Corp. v. United States, 803 
F.2d 1576 (Fed. Cir. 1986). In Cabot, this court was faced with a 
strikingly similar situation in reviewing an order of the trial court 
which had remanded a case to the ITA for a redetermination of a 
countervailing duty. In keeping with the “corollary rule,” we dis- 
missed the appeal for lack of jurisdiction. 788 F.2d at 1544. 
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Adhering to our decision in Cabot, we conclude as a matter of law 
that the trial court’s remand order is not a final, appealable adjudi- 
cation of this case. The case lacks trial court “finality,” because the 
parties will still need to appear before the Court of International 
Trade if any of them challenges the amended determination of the 
ITA. See 19 U.S.C. § 1516a(a)(2). Accordingly, under the statutory 
mandate in 28 U.S.C. § 1295(a)(5), this court does not have jurisdic- 
tion to hear this appeal. “This result comports with the policies un- 
derlying the finality rule and in particular avoids unnecessary 
piecemeal appellate review of the legal issue or any other determi- 
nation made on a complete administrative record.” Cabot, 788 F.2d 
at 1543. 


II 


In so holding, this court is mindful of both the judicially and stat- 
utorily authorized exceptions to the “final judgment rule.” The judi- 
cial exception to the rule covers cases which “are not of such an in- 
terlocutory nature as to affect. or to be affected by decision of the 
merits of this case.” Cohen v. Beneficial Loan Corp., 337 U.S. 541, 
546 (1949). Consequently, these cases 


fall in that small class which finally determine claims of right 
separable from, and collateral to, rights asserted in the action, 
too important to be denied review and too independent of the 
cause itself to require that appellate consideration be deferred 
until the whole case is adjudicated. 


Id. 


To come within the exception delineated in Cohen, the order or de- 
cision must at a minimum “conclusively determine the disputed 
question, resolve an important issue completely separate from the 
merits of the action, and be effectively unreviewable on appeal from 
a final judgment.” Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 
(1978), citing Abney v. United States, 431 U.S. 651, 658 (1977); Cab- 
ot, 788 F.2d at 1543. 

The trial court’s remand of the ITA’s antidumping determination 
does not satisfy any of the requirements of the “collateral order” 
exception. The scope and breadth of the ITA determination will not 
be conclusively decided on remand because, as noted above, the par- 
ties must appear before the Court of International Trade if any par- 
ty challenges the amended determination. See 19 U-S.C. 
§ 1516a(a)(2). Furthermore the remand “‘is not a collateral matter, 
but rather, goes to the heart of the case.” Cabot 788 F.2d at 1544. It 
follows then that the parties’ rights of appeal on this issue will not 
be impaired by waiting for a final adjudication. 


Ill 


A statutory exception to the “final judgment rule” is found at 28 
U.S.C. § 1292(d\(1). Under that provision a judge of the trial court 
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may certify that an interlocutory order involves a “controlling ques- 
tion of law * * * to which there is a substantial ground for differ- 
ence of opinion and that an immediate appeal from that order 
may materially advance the ultimate termination of the litigation 
*** ” Td. It then falls within our discretion whether or not to per- 
mit the appeal. Jd. This form of appeal is not now before the court, 
but certification is not precluded by the dismissal of this appeal. 


IV 


Although the jurisdiction issue was not raised by any of the par- 
ties, we declared in Dubost v. United States Patent and Trademark 
Office, 777 F.2d 1561, 1564, 227 USPQ 977, 979 (Fed. Cir. 1985) that 
“{t]his court must, in every appeal, assure itself that jurisdiction 
exists.” 

Accordingly, Ir Is OrpERED TuaT this appeal is dismissed, without 
prejudice, for lack of jurisdiction. We express no opinion as to 
whether section 1292(d)(1) certification should be made as this is a 
matter within the discretion of the trial judge. Nor do we intimate 
an opinion as to whether we would hear the appeal if it is certified. 
The parties are free to await the final adjudication from the trial 
court before bringing another appeal. In either instance, under a 
certified interlocutory appeal or an appeal from a final adjudica- 
tion, the parties may proceed upon the same briefs, record, and ar- 
guments presented in this dismissed appeal, and these may be sup- 


plemented if necessary by papers describing any further proceed- 
ings in the Court of International Trade. See Aleut Tribe v. United 
States, 702 F.2d 1015, 1021 (Fed. Cir. 1983). 


Date: December 29, 1986. 
For THE Court, 
WILson Cowen, 
Senior Circuit Judge. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-131) 


FORMER EMPLOYEES OF WESTMORELAND MANUFACTURING Co., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Court No. 86-03-00368 
[Defendant’s motion to dismiss is granted.] 
(Decided December 11, 1986) 


Mary S. Stone, pro se, for plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Elizabeth C. Seastrum, Civil Division, United States De- 
partment of Justice, for defendant. 


OPINION 


Restanl, Judge: Plaintiffs, former employees of the Westmoreland 
Manufacturing Company, challenge the Secretary of Labor’s (Secre- 
tary) denial of certification of eligibility for adjustment assistance 
for workers benefits under the Trade Act of 1974. 19 U.S.C. 
§§ 2271-2321, 2395 (1982 & Supp. III 1985). The Secretary denied 
certification on the ground that plaintiffs had failed to file their pe- 
tition within a year of their separation from the firm. Defendant 
contends that the delinquent filing precludes certification. Accord- 
ing to the record, the petition was filed more than a year after the 
separations occurred-the plant closed and all the workers were sep- 
arated on August 27, 1984, and the petition is dated September 5, 
1985.! Plaintiffs argue, however, that because they were neither ad- 
vised of their rights, nor had actual knowledge of them, the one- 
year time limit should not bar their certification. 

The Trade Act of 1974 provides for adjustment assistance for 
workers who lose their jobs when increases of imports of competi- 
tive products contributed importantly to the loss of jobs. See 19 
U.S.C. §§ 2271-2321 (1982 & Supp. III 1985). Workers seeking ad- 
justment assistance may file a petition for certification of eligibility 
~T The three workers who filed the petition were actually separated from their jobs prior to August 27, 1984. Inasmuch as 


the later date, at which time all workers were separated, is outside the one-year period, the fact that these workers were 
separated three to five days earlier is not relevant. 
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with the Secretary. Id. § 2271(a). Upon receipt of the petition, the 
Secretary commences an investigation. Jd. Within sixty days after 
receiving the petition, the Secretary determines whether the peti- 
tioning group meets the requirements for eligibility as set out in 
section 2272.2 Id. § 2273(a). 

In addition to meeting the group requirements for certification of 
eligibility to apply for assistance, individual workers must still meet 
the qualification requirements of 19 U.S.C. § 2273, which provides, 
in relevant part, as follows: 


(b) A certification under this section shall not apply to any 
worker whose last total or partial separation from the firm or 
appropriate subdivision of the firm before his application under 
section 2291 of this title occurred— 


(1) more than one year before the date of the petition on 
which such certification was granted * * *. 


See also 29 C.F.R. § 90.16(e)(1) (1985) (regulations repeating statuto- 
ry provision). 

The Secretary of Labor’s obligations under the adjustment assis- 
tance for workers program extend beyond receiving, investigating 
and making determinations upon petitions which are filed. Under 
19 U.S.C. § 2275, which Congress added to the statute in 1981, the 
Secretary has a duty to provide information to workers regarding 
benefits and eligibility. Specifically, the statue sets forth that: 


The Secretary shall provide full information to workers about 
the benefit allowances, training, and other employment 
services available under this part and about the petition and 
application procedures, and the appropriate filing dates, for 


such allowances, training and services * * *. 


The question underlying plaintiffs’ pro se complaint is whether 
the application of the one-year qualification period of section 
2273(b)\(1) is contingent upon the Secretary’s compliance with its du- 
ty to provide information under section 2275, or otherwise is waiv- 
able where the workers filing the petition are ignorant of the quali- 
fication period. 

Defendant moves to dismiss plaintiffs’ challenge for failure to 
state a claim as to which relief can be granted. The one-year rule, 
Defendant argues, limits the waiver of sovereign immunity and 
must therefore be strictly construed in favor of the government.’ 


2 In this case, the Secretary’s determination terminating the investigation was issued more than 60 days after the date 
the petition was filed. Inasmuch as § 2273(a) is not a mandatory provision and plaintiffs were not prejudiced by the Secre- 
tary’s non-compliance with the statute, the delay did not affect the Secretary’s jurisdiction. See Katunich v. Donovan, 8 CIT 
156, 160-62, 594 F. Supp. 744, 748-50 (1984). 

3 If a court views a statute of limitations, with no internal tolling provision, as a limit upon the class Congress has em- 
powered to sue, or as another limit on the subject matter jurisdiction of the court, the court likely will conclude that the 
limitations period cannot be waived or tolled, even in the most equitable of situations. In two recent cases the Court of Ap- 
peals found a statute of limitations to be jurisdictional, and held that the court could not make an equitable determination 
as to whether the limitations period had run. NEC Corp. v. United States, Appeal Nos. 86-912/86-922 (Fed. Cir. Nov. 28, 
1986); Georgetown Steel v. United States, 801 F.2d 1308, 1312 (Fed. Cir. 1986). In such cases the court makes a determina- 
tion that Congress allowed no latitude for waiver or tolling. On the other hand, sometimes statutes of limitations involving 
the government are found to be non-jurisdictional. In Bowen v. City of New York, 106 S.Ct. 2022, 2029-30 (1986), involving 
review of a Social Security Administration decision, the Supreme Court held that in such situations equitable tolling is 
available if it is appropriate in the particular case and is consistent with Congressional intent. There are some traditional 


Continued 
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Defendant concludes that any efforts to ameliorate the one-year 
rule must be directed toward Congress, and that Plaintiffs’ remedy, 
if any, for the Secretary’s failure to comply with its duty to provide 
information under section 2275 is an action under the Administra- 
tive Procedure Act to obtain an order to compel the Secretary to im- 
plement that provision. 


THE ONE-YEAR RULE 


Under the earlier Trade Expansion Act of 1962, there was no ar- 
bitrary cutoff period, but rather, certification applied to workers 
separated after the date which the Secretary of Labor certified that 
unemployment or underemployment began (the impact date). Trade 
Expansion Act of 1962, Pub. L. No. 87-794, § 322(a), 76 Stat. 872 at 
892. The one-year qualification period in § 2273(b)(1) first appeared 
in the Trade Act of 1974. Thus, under present law the certification 
would apply only to those individuals who were separated within 
the year before the filing of the petition, and not to other workers 
who were separated earlier, regardless of the fact that the same in- 
creases of: imports of competitive products contributed importantly 
to all of the separations. 

Neither the statute nor the applicable regulation provides for toll- 
ing or waiving of the one-year rule. The rule has been strictly ap- 
plied by the Secretary to deny certification for groups of workers 
where, as here, the entire group had been separated more than one 
year before the filing of the petition, as well as to deny benefits to 
individual members of a group, where they were unaware of the 
program or filing procedures. See Staff of House Subcommittee on 
Trade of the Committee on Ways and Means, 95th Cong., 1st Sess., 
Background Materials on the Trade Adjustment Assistance Pro- 
grams Under Title II of the Trade Act of 1974 4 (Comm. Print 1977). 
The Secretary’s application of the rule was upheld by the courts 
and acquiesced in by Congress prior to the creation of the statutory 
duty to inform workers. 

In one case involving the proper interpretation of the one-year 
rule the Court of Appeals for the Ninth Circuit held that section 
2273(b)(1) explicitly excludes a worker separated more than a year 
prior to the date of the petition from being certified as eligible to 
apply for adjustment assistance, even where it was alleged a worker 
was unaware of the program until after the one-year period had 
lapsed. Lloyd v. U.S. Department of Labor, 637 F.2d 1267 (9th Cir. 
1980). Although the court noted that the 1974 Trade Act and its leg- 
islative history was silent as to the purpose of the one-year limit, it 
relied on testimony offered during a 1976 Congressional hearing 
factors to weigh in making the determination as to whether a statute of limitations is jurisdictional, but a court always 
should be guided by Congressional intent, as demonstrated by the language and structure of a statute or by its legislative 
history, rather than by a simple formulas. One of the predecessors to our Court of Appeals recognized the necessity of focus- 
ing on Congressional intent in this area, and allowed tolling with respect to an administrative review period. Farrell Lines, 
Inc. v. United States, 69 CCPA 1, 6, 657 F.2d 1214, 1218 (1981). The discussion which follows demonstrates that tolling 


would be inconsistent with Congressional intent, whether or not the administrative limitations period impacts on sovereign 
immunity or jurisdiction. 
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and a 1978 House report, both discussing proposed amendments to 
the one-year rule, as evidence of Congressional intent.* Id. 
1270-1271. 

The 1976 hearings involved a proposed amendment to replace the 
one-year limit with the date on which import-related layoffs began 
or threatened to begin, as specified in the certification. Eligibility of 
Workers to Receive Adjustment Assistance: Hearings on H.R. 15421 
Before the Subcomm. on Trade of the House Comm. on Ways and 
Means, 94th Cong., 2d Sess. (1976). Opponents of the amendment ac- 
knowledged that the Secretary had no discretion to waive the one- 
year limit, Jd. at 6 (discussion between Rep. Sam Gibbons and John 
Garson, Department of Labor), and proponents called for the need 
to change the “rigid” one-year rule. Jd. at 27 (statement of Jane 
O’Grady, Amalgamated Clothing & Textile Workers Union, AFL- 
CIO). Opponents of the change contended that a longer time limit 
would be antithetical to the purpose of the program, which “is ad- 
justment and the workers who are targeted for assistance are those 
who are immediately impacted by loss of jobs due to a current im- 
port impact problem.” Jd. at 12 (statement of Alan Wolff, Office of 
Special Representative for Trade Negotiations); see also id. at 3 
(statement of Joel Segall, Department of Labor) (“Our objective is to 
achieve a rapid return of workers to the labor force. To accomplish 
this, the petitions should be filed as promptly as possible after the 
displacement, and the certification decisions and benefits processed 
rapidly”). Congress was thus fully aware of the arguments for and 
against relaxing the one-year rule when it failed to pass the bill. 

Over the years, Congress has considered and rejected various pro- 
posals to amend the one-year rule. See, e.g., H.R. 2484, 95th Cong., 
Ist Sess. (1977) (allowing up to 1% years for workers who did not re- 
ceive timely notice of the filing requirements); H.R. 1543, 96th 
Cong., 1st Sess. (1979) and S. 227, 96th Cong., 1st Sess. (1979) (al- 
lowing reconsideration of denied petitions applying a 1% year peri- 
od); H.R. 2523, 3666, 4460, 5148 and 5363, 95th Cong., 1st Sess. 
(1977) and S. 939 and 1658, 95th Cong., 1st Sess. (1977) (retroactive- 
ly changing the period to two years); H.R. 11711, 95th Cong., 2d 
Sess. (1978) (creating an “open season” during which excluded 
workers may reapply); and H.R. 4581, 95th Cong., 1st Sess. (1977), 
H.R. 15421, 94th Cong., 2d Sess. (1976) and H.R. 1760, 97th Cong., 
1st Sess. (1981) (substituting the date specified in the certification 
for the present, or any other automatic cutoff date). In considering 
and rejecting these numerous proposals, Congress made it quite 
clear that it was aware that the one-year rule was being applied rig- 
idly, resulting in the exclusion of entire groups of workers, as well 
as individuals, who were unaware of their eligibility for benefits 


‘ The court concluded that “[pjresumably, Congress established the one-year rule both in order to encourage workers to 
filé promptly and in order to ensure that benefits under the Act were used for purposes envisioned by the Act. Thus, when 
workers fail to apply timely for benefits and so are not eligible, it is not that they are being penalized for failure to file; 
ed they simply are so [sic] longer within the category Congress intended to aid by this program.” Lloyd. 637 F.2d at 
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within one year of their layoffs. See Background Materials on the 
Trade Adjustment Assistance Programs Under Title II of the Trade 
Act of 1974, supra; Trade Adjustment Assistance Amendments: 
Hearing Before the Subcomm. on International Trade of the Senate 
Finance Comm. on H.R. 11711, S. 939, S. 1658, S. 3500, 95th Cong., 
2d Sess. (1978); and Trade Adjustment Assistance Act: Hearing 
Before the Subcomm. on International Trade of the Senate Finance 
Comm. on S. 227 and H.R. 1543, 96th Cong., 1st Sess. 117 (1979). 

In light of the above, it is clear that the one-year rule, standing 
alone, should continue to be applied according to Congress’ explicit 
language and implicit ratifications. 


Duty To INFORM 


The question remains, however, whether Congress intended to al- 
ter the application of the one-year rule when it enacted section 2275 
creating duties to provide information to workers. The general obli- 
gation of the Secretary to provide information to workers is stated 
in clear, broad, and apparently mandatory language: “(t]he Secre- 
tary shall provide full information to workers * * *” (emphasis add- 
ed). 19 U.S.C. § 2275. Unlike the earlier language of 19 U.S.C. 
§ 2274(c) (section 224(c) of the Trade Act of 1974), which required 
the Secretary to “make available, to the extent feasible, full infor- 
mation to workers in such industry [where an affirmative finding of 
injury has been made]” the new section which replaced it has re- 
jected statutory qualifications of feasibility and limitations to cer- 
tain workers. In reiterating the Secretary’s responsibilities, the leg- 
islative history makes it clear that “[t]his responsibility applies to 
workers in any industry, not just to those in an industry subject to 
an affirmative finding of import injury by the ITC as under section 
224(c) of existing law.” H.R. Rep. No. 158, 97th Cong., Ist Sess. 268 
(1981). Although the statute and legislative history set forth a role 
for cooperating state agencies in providing information to workers, 
neither the statute nor the legislative history absolve the Secretary 
of his ultimate responsibilities and obligations to inform workers. 

It is apparent from the legislative history of section 2275, as well 
as that of earlier efforts to expand the Secretary’s duties to provide 
information to workers, that Congress intended to address the prob- 
lem of inadequate information about the program coupled with a 
rigid time limitation. The Committee on Ways and Means’ explana- 
tion of the provision discussed the lack of information about the 
program and noted that “[aJs a result, many workers either were 
never aware of program benefits and procedures or became aware 
too late to meet deadlines for filing applications.” H.R. Rep. No. 
158, 97th Cong., 1st Sess. 268 (1981). Yet nowhere in the statute, 
nor in its legislative histories, has Congress set forth, or even pro- 
vided the slightest indication, that a failure on the part of the Sec- 
retary to fulfill his duty to provide information to workers should 
affect in any way the strict application of the one-year rule. It is 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 3, JANUARY 21, 1987 


noteworthy that in an earlier bill which would have expanded the 
Secretary’s duty to provide information to workers, the one-year 
rule was only temporarily subjected to an “open season” provision, 
and it was made clear that “the one-year limit should be main- 
tained for the future in order to encourage more timely filing of pe- 
titions and thereby enable more timely benefits following worker 
separation.” H.R. Rep. No. 1061, 95th Cong., 2d Sess. 6 (1978). 

The legislative context within which section 2275 was enacted 
further supports the conclusion that Congress did not intend that 
section to somehow open up the program to countless numbers of 
workers who have not meet the qualification requirements. Section 
2275 was passed as part of the wide-ranging Omnibus Budget Rec- 
onciliation Act of 1981. The overall aim of that act was to restrain 
federal expenditures, see H.R. Conf. Rep. No. 208, 97th Cong., 1st 
Sess. 653, reprinted in 1981 U.S. Code Cong. & Admin. News 1010, 
and it moved toward that goal in a small way by amendments to 
the Trade Adjustment program that made it generally more diffi- 
cult for workers to receive benefits.5 

The court finds no indication in the language of the statute or its 
legislative history that Congress intended to alter the application of 
the one-year rule when it expanded the Secretary’s statutory duty 
to provide information to workers. If the legislative history can be 
read to support any specific intention of Congress regarding a link 
between these two sections, it is that there should be none. 

Given this legislative history, the court must conclude, as did the 
Ninth Circuit, that although plaintiffs present a sympathetic argu- 
ment, the one-year rule must continue to be interpreted rigidly, and 
cannot be waived for equitable reasons. Lloyd, 637 F.2d at 1271. In- 
stead, “[e]fforts to ameliorate the rule should be directed to Con- 
gress.” Id. Defendant’s motion to dismiss is granted. 


(Slip Op. 86-132) 
At as Copco, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-8-01137 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


Item 801—Meaning of Foreign “Manufacturer” Includes 
Construction Company 


5 For example, the required causal link between increased imports and worker layoffs was changed from the looser stan- 
dard of “contributed importantly” to the tighter “substantial cause” standard. 19 U.S.C. § 2272 (1982). See H.R. Conf. Rep. 
No. 208, 97th Cong., 1st Sess. 1001, reprinted in 1981 U.S. Code Cong. and Admin. News 1010, 1363. Note, however, that 
Congress changed the standard back to “contributed importantly” in 1983. 19 U.S.C. § 2272 (1982 & Supp. III 1985). In addi- 
tion, payments under the program were limited and tied to state unemployment insurance payments. See id. at 1002, re- 
printed at 1364; see generally, Trade Adjustment Assistance for Workers, Firms, and Communities: Hearings Before the Sub- 
comm. on Trade of the House Comm. on Ways and Means, 97th Cong., 1st Sess. (1981); Trade Adjustment Assistance: Hear- 
ing Before the Subcomm. on International Trade of the Senate Comm. on Finance, 97th Cong., 1st Sess. (1981). 
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[The court holds that machinery being returned to the importers after being 
leased to a Canadian construction company was entitled to entry free of duty under 
Item 801 of the TSUS. On the only aspect of Item 801 which is in dispute, the court 
rejects an interpretation which would exclude a construction company from the cate- 
gory of manufacturers. The court views Item 801 as intended to avoid a repetitive as- 
sessment of duty akin to double taxation and further intended to benefit the business 
of leasing articles to foreign parties and therefore interprets its terms broadly and 
reasonably, without restrictiveness.] 

(Decided December 12, 1986) 


Barnes, Richardson & Colburn (David O. Elliot and Jack D. Mlawski of counsel), 
for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney-in- 
Charge, International Trade Field Office, (Nancy E. Reich, attorney), for the 
defendant. 


Watson, Judge: In this action the plaintiff-importer claims the 
right to duty-free importation for tunneling and digging machinery 
which was being returned to the importer after being leased by a 
Canadian construction company. When the machinery was original- 
ly imported from Switzerland, the importer paid duty on it. The 
government has again assessed duty on it of 5% ad valorem under 
the provision for excavating and boring machinery in Item 664.05 of 
the Tariff Schedules of the United States which reads as follows: 

Item 664.05, TSUS: 

Mechanical shovels, coal cutters, excavators, scrapers, bulldoz- 


ers, and other excavating leveling, boring, and extracting ma- 
chinery, all the foregoing, whether stationary or mobile, for 


earth, minerals, or ores; pile drivers; snow plows, not self-pro- 
pelled; all the foregoing and parts thereof * * * 5% ad valorem. 


The importer claims the benefit of Item 801.00 of the Tariff Sched- 
ules of the United States which, under certain conditions, allows ar- 
ticles which have been previously imported and on which duty has 
been paid, to be reimported without paying duty again. Item 801 
reads as follows: 


Item 801, TSUS: 


Articles, previously imported, with respect to which the duty 

was paid upon such previous importation, if (1) reimported, 

without having been advanced in value or improved in condi- 

tion by any process of manufacture or other means while 

abroad, after having been exported under lease to a foreign 

manufacturer, and (2) reimported by or for the account of the 
rson who imported it into and exported it from the United 
tates. 


It has been stipulated between the parties that the only point of 
Item 801.00 which is in dispute is whether the party to whom this 
machinery was leased was a “foreign manufacturer.” 

The government argues that a construction company is not a 
manufacturer within the meaning of Item 801. It relies on strict in- 
terpretation of the term in cases under the tariff laws in which the 
process of manufacture has been limited to work which results in a 
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distinct product or article of commerce. It argues that the construc- 
tion work in which the foreign party was engaged was not manufac- 
turing in that sense. 

In resolving this dispute it is instructive to begin with the cases 
cited by the government for the propositions that this action resem- 
bles those in which drawback is involved and that strict construc- 
tion of the term manufacturer is called for. 

The leading case relied on by the government is Anheuser-Busch 
Brewing Association v. United States, 207 U.S. 556 (1908), an opin- 
ion from an era when the Supreme Court was not loath to involve 
itself regularly in the interpretation of the tariff laws. In that case 
the Supreme Court held that imported corks used to seal bottles of 
exported beer were not entitled to drawback of customs duties. This 
meant that the plaintiff beer manufacturer could not benefit from 
the provision that duties paid on materials used in the making of 
articles manufactured in the United States and then exported 
should be refunded. Two reasons supported this result. First, the ex- 
portation was held to be beer, not corks or bottles, and the court ev- 
idently viewed the drawback provision as benefiting materials 
which were actually incorporated into the exported article, as 
would be the case with hops in the brewing of beer. Second, in the 
point that is germane here, the corks, even if they were to be con- 
sidered as potential manufactured articles in themselves, were held 
not to be sufficiently changed, treated or manipulated, so as to 
make them manufactured in the United States. The court stressed 
the need for a transformation and the emergence of a new and dif- 
ferent article if the duty on the original imported component or ma- 
terial was to be refunded. 

The government has seized on this reasoning to argue that, with 
respect to Item 801, the “manufacturer” to whom articles are leased 
must be someone involved in the making of products and not mere- 
ly in the process of digging tunnels and constructing buildings. This 
is obviously a narrow view of the concept of manufacturing and for 
the proposition that strictness is required here, the government 
cites the venerable case of Swan-Finch Co. v. United States, 190 
U.S. 143 (1903). 

In that action the plaintiff had imported rape seed oil, used it to 
make lubricating oil, and then sent the final product out of the 
country on vessels, some of it destined for foreign countries and 
some of it to be used for lubrication on the voyage. The Supreme 
Court concluded that the portion used for lubrication on the voyage 
was not being “exported” within the meaning of the drawback stat- 
ute. In reaching the conclusion to interpret “exportation” as more 
than simply sending the articles out of the territory of the United 
States, the court relied on the maxim that a governmental grant of 
a privilege or benefit is to be construed in favor of the government 
and against the party claiming the grant. 
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In this case it is important to note that we are not dealing with a 
provision for complete exemption from the payment of duty. Item 
801 relieves a party from paying duty more than once on the same 
article. 

Drawback, which works a complete exemption from duty, is a dif- 
ferent sort of benefit and may properly be interpreted strictly. This 
accounts for the views expressed in the Anheuser-Busch and Swan- 
Finch opinions and distinguishes those cases. They have been decid- 
ed in accordance with the general principle that tax exemption is to 
be strictly construed against the tax payer and in favor of the gov- 
ernment. Pacific Co. v. Johnson, 285 U.S. 480, 491 (1931). Here we 
have an entirely different situation. 

The provision relieving reimported merchandise from paying du- 
ty a second time, when it is still owned by the same importer, works 
to eliminate an assessment of duty which has the appearance of 
double taxation. Although double taxation is not ipso facto, a defec- 
tive or unconstitutional exercise of power, it is not a preferred re- 
sult. On this point the Supreme Court has stated that all presump- 
tions are against the imposition of double taxation unless the legis- 
lature’s intention is unmistakable. Tennessee v. Whitworth, 117 US. 
129, 137 (1885). Similarly, it has been stated that “double taxation 
in any form is an interpretive conclusion that is to be avoided un- 
less manifestly required.” Verkouteren v. District of Columbia, 433 
F.2d 461, 469 (D.C. Cir. 1970). In a case in which the government’s 
position would have required including duty in the value of import- 
ed merchandise and thus resulted in the assessment of duty upon 
duty this court held that the intention to impose double taxation 
must be shown by clear and unequivocal language. Josef Manufac- 
turing Ltd. v. United States, 62 Cust. Ct. 763, 769 R.D. 11616, 294 F. 
Supp. 956 (1969), aff'd, 64 Cust. Ct. 865, A.R.D. 274 (1970), aff'd, 59 
CCPA 146, 460 F.2d 1079 (1972). 

The court therefore is not persuaded that Item 801 grants the 
sort of exemption from duties which must be narrowly construed. 
Rather because it offers relief to importers from the repeated as- 
sessments of duty on the same article—which is akin to double tax- 
ation and hence disfavored—the provision should be interpreted 
fairly and broadly to extend to all cases in which the foreign lessee 
may reasonably be considered a “manufacturer.” It takes little gen- 
erosity of interpretation to conclude that, in a general sense, manu- 
facturing includes the activities of construction and all the work as- 
sociated therewith. 

Precedent for such an interpretation of “manufacturing” exists in 
the areas of patent and bankruptcy law. The courts long ago found 
that patent protection for any new and useful “manufacture” cov- 
ered buildings and parts thereof. Riter-Conley Manufacturing Co. v. 
Aiken, 203 F. 699 (3d Cir.), cert. denied, 229 U.S. 617 (1913). The Su- 
preme Court, in the same era as the Swan-Finch and Anheuser- 
Busch opinions found that the “manufacturing” covered by the 
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Bankruptcy Act of 1898 included construction. J.H. Friday, et al. v. 
Hall & Karl Co., 216 U.S. 562 (1910). See also, In re Church Con- 
struction Co., 157 Fed. 298 (1909). 

The court is of the opinion that the spirit of beneficial inclusive- 
ness in which patent and bankruptcy law use the words “manufac- 
ture” and “manufacturing” to describe their coverage is more ap- 
propriate here than the narrow manner in which drawback is 
viewed. 

Finally, if Item 801 is viewed as an attempt to benefit United 
States businesses which lease articles to foreign manufacturers, it 
makes no sense to make strained distinctions between types of for- 
eign manufacture. In fact, the encouragement of leasing to manu- 
facturers who do not produce articles which are ultimately import- 
ed into the United States would seem to be an even greater boon to 
the economy of this country than leasing to manufacturers whose 
products may ultimately enter this country. 

In short, the government’s position is unacceptable as a matter of 
plain interpretation and is inconsistent with any reasonable as- 
sumption concerning the purpose of Item 801. 

For these reasons the court holds that a foreign construction com- 
pany is a manufacturer within the meaning of Item 801 and the 
machinery in dispute here is therefore entitled to entry free of duty. 


(Slip Op. 86-133) 
GENERRA SPORTSWEAR Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 85-5-00651 


Before Tsouca.as, Judge. 
[Judgment for plaintiff.] 
(Decided December 16, 1986) 


Rode & Qualey (Michael S. O’Rourke and Patrick D. Gill) for the plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Commercial Litigation 
Branch, U.S. Department of Justice (Florence M. Peterson) for the defendant. 


OPINION 


TsoucaLas, Judge: This action is before the Court for decision after 
trial held in Seattle, Washington on October 29, 1986. It concerns 
the proper classification of plaintiffs importations: men’s woven 
trousers with matching fabric belt segments. The belt segments are 
connected to an elastic insert contained in the rear of the waistband 
of the trousers and can be joined in the front by means of a small, 
rectangular antique brass buckle. The belt segments are made of 
the same fabric, are of the same color, and are stitched in the same 
fashion as the garment. The belt segments and elastic are contained 
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within a “tunnel waistband,” which obscures most of the length of 
the belt segments from view. The ends of the segments emerge from 
the waistband at the front and are visible along with the belt 
buckle. 

The merchandise was entered at the port of Seattle, and was liq- 
uidated under item 380.05, TSUS: 


Men’s or boys’ lace or net wearing apparel, whether or not or- 
namented, and other men’s or boys’ wearing apparel, 
ornamented: 


21% ad val. 


Plaintiff, Generra Sportswear Co., contends that the proper tariff 
classification is item 380.51, TSUS: 


Other men’s or boys’ wearing apparel, not ornamented: 
Of vegetable fibers, except cotton: 
Not knit: 
7.5% ad. val. 


The question presented for resolution is whether the belt and 
buckle “ornament” the trousers within the meaning of Schedule 3, 
TSUS. 


DIScusSsION OF LAW 


The case law draws a distinction between features which are or- 
namental and those which are functional. Functional textile mater- 
ials are those that serve a significant purpose “with respect to the 
character, construction, or manufacture of an article.” United 
States v. Endicott Johnson Corp., 67 CCPA 47, 51, C.A.D. 1242, 617 
F.2d 278, 282 (1980). On the other hand, if the material is primarily 
ornamental, then it would be classified as such, despite any inciden- 
tal function it might serve. Baylis Bros. v. United States, 56 CCPA 
115, 117, C.A.D. 964, 416 F.2d 1383, 1384-85 (1969). See also 
Blairmoor Knitwear Corp. v. United States, 60 Cust. Ct. 388, 393, 
C.D. 3396, 284 F. Supp. 315, 318 (1968) (Congress intended to label 
“ornamental,” only those textile features which in fact serve to pro- 
vide a decorative effect). 

The Court of Customs & Patent Appeals has outlined a two-step 
test for evaluating features alleged to be ornamental: 


The first question is: Does the addition of [the belt and buckle] 
impart no more than an incidental, decorative effect? The next 
question is: Do the [belt and buckle] have a functionality which 
is primary to any ornamentative nature? An affirmative an- 
swer to either results in a nonornamental classification. If the 
former is resolved first, however, the latter may no longer be 
critical to a determination. 


Endicott Johnson, 67 CCPA at 50, 617 F.2d at 281 (footnote 
omitted). 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 3, JANUARY 21, 1987 


The Belt is Not Decorative 


It has been written that “[t]he word ’ornament’ has customarily 
been construed in accordance with its dictionary meaning, to em- 
brace that which enhances, embellishes, decorates, or adorns.” 
Blairmoor Knitwear Corp. v. United States, 60 Cust. Ct. 388, 395, 
C.D. 3396, 284 F. Supp. 315, 320 (1968). The Court, in Brittania 
Sportswear v. United States, 5 CIT 212 (1983), holding that jeans 
were not ornamented by a single fabric loop located on their sides 
at the hip, discussed the concept as follows: 


The loops are small; they are made of the same material as the 
garment, and they are stitched in the same manner. They are 
plain, insignificant and unobtrusive in appearance. It is unrea- 
sonable to say that they adorn, beautify or enhance the appear- 
ance of the article in a manner that conforms to ordinary con- 
cepts of ornamentation. 


Brittania, 5 CIT at 214.) 

In the instant case, plaintiff's witness, Steven Miska, and defend- 
ant’s witness, Selma Rosen, both testified that the belt was not or- 
namental. Mr. Miska, Chairman of the Board and Chief Executive 
Officer of plaintiff, as well as the designer of the subject trousers, 
testified that the belt was not decorative because it functions to re- 
duce the waistband. Tr. at 12. Further, the belt and antique brass 
buckle were chosen to “blend into the pant design as muck as possi- 


ble.” Id. Finally, he considered neither the buckle nor the belt to be 
“eye-catching or appealing.” Jd. at 13. 

Ms. Rosen, Professor and Chairperson of the Department of Fash- 
ion Design at New York’s Fashion Institute of Technology was not 
asked, on direct examination, whether the belts were ornamental. 
On cross-examination, however, she testified as follows: 


Q. When you were looking at this garment, you have indicat- 
ed that you felt that the belt was not functional. And did 
you also look at the garment and consider whether or not 
in a design sense you felt that the belt and the belt buckle 
were ornamental? 


A. That’s very difficult, because I don’t consider that belt or- 
namental. 


Mr. O’Rourke: I have no further questions, your Honor. 


Judge Tsoucalas: Ms. Peterson, do you have any redirect? 


1 See also Endicott Johnson, 67 CCPA at 47-48, 617 F.2d at 280 (two parallel rows of white stitching on white sneakers 
extending ‘across the eyelets from the wearer’s ankie to the midpoint of the arch area are only incidentally decorative); Pis- 
tol Fashions, Ltd. v. United States, 5 CIT 284, 286 (1983) (two small fabric loops on raincoat that are same color as garment 
are not ornamental). Cf. Ferriswheel v. United States, 68 CCPA 21, 24, C.A.D. 1260, 664 F.2d 865, 867 (1981) (jackets orna- 
mented by braid sewn on cuffs and pocket flaps but not ornamented by epaulets); Uniroyal, Inc. v. United States, 9 CIT 187, 
Slip. Op. 85-43 (Apr. 5, 1985) (patch with product’s brand name that is “colorful and attractive to the eye” and which is 
glued to sneaker upper is ornamental); Colonial Corp. v. United States, 62 Cust. Ct. 502, 507, C.D. 3815 (1969) (double row of 
reddish stitching on denim jeans is ornamental). 
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ReEpIRECT EXAMINATION By Ms. PETERSON: 


Professor Rosen, you have just testified that you don’t con- 
sider this belt ornamental. How are you defining orna- 
mental? 


Something that enhances the appearance of a garment 
through a decorative means. 


You subjectively do not believe this beautifies the gar- 
ment? 


That’s right. 
Is this an addition to the basic garment? 


It’s an addition to the garment, but it doesn’t enhance its 
appearance. 


Does it visually adorn the garment? 


If you mean, is there something on the pant other than 
what would hold it up, yes. 


Ms. Peterson: I have no further questions. 


Tr. at 39-40. 

Defendant urges this Court to ignore part of the testimony of its 
only witness since it only “goes to her subjective assessment of the 
esthetic of the design.” Defendant’s Post-Trial Brief at 13.2 The 


Court believes that the only conclusion consistent with the record 
before it is that the belt is not at all decorative. The belt is only par- 
tially visible, and is the same color and made of the same material . 
as the garment. The buckle is small and is best described as plain. If 
this belt and buckle—which neither witness considered decora- 
tive—is more than incidentally decorative, then almost any addi- 
tion to a garment would have to be termed decorative, simply by 
virtue of its presence on that garment. 

Despite this, defendant contends that the Court must proceed to 
the second step of the analysis and consider the evidence pertaining 
to the functional capability of the belt and buckle. According to 
defendant: 


As every case shows however, the issues of decoration and func- 
tionality are inextricably intertwined. 
* * * ok * * * 

Here, the issue of functionality must be reached. A belt ei- 
ther works or does not work. The simulated belt here has no 
functional capability. A feature with no functional capability 
cannot have an “incidental” decorative effect since the onl 
purpose of the feature on the garment, as imported, is to embel- 


2 Defendant cites Excelsior Import Assocs., Inc. v. United States, 79 Cust. Ct. 144, C.D. 4726 (1977), aff'd, 66 CCPA 1, 
C.A.D. 1212, 583 F.2d 513 (1978) in which the court discounted testimony, offered by one witness for the party claiming the 
apparel was ornamented, that a “tuck,” created by a row of stitching, was “poor ornamentation.” Excelsior, 79 Cust. Ct. at 
148. In the instant case, unlike Excelsior, defendant’s lone witness testified that the feature in question was not 
ornamental. 
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lish the garment, giving the appearance of a belt, which adorns 
by definition, on an otherwise unadorned trouser. 


Defendant’s Post-Trial Brief at 10-11. 

Defendant’s reasoning is contrary to the clear expression of the 
Court of Appeals. “If the importer, by a preponderance of the evi- 
dence, proves any ornamentive aspects to be incidental, added proof 
of functionality is not mandated.” Endicott Johnson, 67 CCPA at 50, 
617 F.2d at 281. Accord Brittania, 5 CIT at 215. Nonetheless, the 
Court need not belabor this point; even assuming, arguendo, that 
the belt and buckle are decorative, the importer has demonstrated 
the existence of a functional purpose for these features. 


The Belt and Buckle Are Primarily Functional 


In determining functionality, actual use of the functional feature 
by a majority of users is not required. See Ferriswheel v. United 
States, 68 CCPA 21, 25, C.A.D. 1260, 644 F.2d 865, 867 (1981) (“A 
belt does not lose its essentially functional character by being left 
unfastened”). The feature need not be necessary to the operation of 
the article. Endicott Johnson, 67 CCPA at 49, 617 F.2d at 280. Func- 
tionality is determined by assessing “functional capability, together 
with the appropriateness of that function to the garment.” Ferris- 
wheel, 68 CCPA at 25, 644 F.2d at 867. 

The Court finds the testimony of plaintiff's witness persuasive on 
the issue of functionality. Mr. Miska indicated that the belt seg- 
ments and buckle can function to reduce the waist dimension of the 
trousers. They were designed and can function as a secondary form 
of closure to supplement the elastic band which by itself, is not a 
stable method of closure. Tr. at 11. The testimony by defendant’s 
witness that individuals might not be aware how the buckle func- 
tions or that the trousers could have been designed in other ways to 
better perform the intended function is irrelevant. The Court is not 
persuaded by Ms. Rosen’s testimony that the waist dimension of 
these trousers could not be adjusted without severely distorting 
their fit. Tr. at 31-32. It is a canon of Customs jurisprudence that 
the sample is often a potent witness. Marshall Field & Co. v. United 
States, 45 CCPA 72, 81, C.A.D. 676 (1958); United States v. May 
Dep’t Stores Co., 16 Ct. Cust. App. 353, 356, T.D. 43090 (1928). It is 
clear from examination of the sample that the belt and buckle can 
be used as intended to adjust the waist dimension and to give the 
trousers a more snug fit at the waist area.‘ 


3 The question arose at trial whether the trousers submitted to the Court as Joint Exhibit 1 were representative of the 
entries in this case. Tr. at 14, 19-21. One of the two belt segments on these trousers is sewn to the waistband and therefore 
cannot be freely pulled. Plaintiffs witness testified that this was an inadvertent production error and that other trousers 
were not sewn in this fashion. Jd. The Court considers only this sample which was submitted by plaintiff and which was 
exhibited at trial. 

* Defendant’s reliance on Sportswear Int'l Ltd. v. United States, 4 CIT 260 (1982), is misplaced. In that case, belt loops 
were found not to be capable of supporting a belt and the court ultimately concluded that they were ornamental. Jd. at 262. 
It must be assumed, as the court in Brittania explains, that the belt loops were decorative if the decision in Sportswear is to 
be reconciled with the two-step analysis enunciated in Endicott Johnson. See Brittania Sportswear, 5 CIT at 215. The belt 
and buckle, in the instant case, are not decorative, and were intended to serve and do serve to adjust the fit of the trousers 
to the requirements of individual wearers. 
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CoNCLUSION 


There is no evidence on the record to suggest that the subject 
merchandise is decorated by the belt or buckle. This alone is suffi- 
cient to compel classification of the merchandise as not ornament- 
ed. Additionally, plaintiff has demonstrated that the belt and buck- 
le can serve a function appropriate to a pair of trousers, to wit: ad- 
justing the garment to fit more snugly around the wearer’s waist. 
The plaintiff has overcome the presumption of correctness attach- 
ing to Customs’ classification. 28 U.S.C. § 2639(a)(1) (1982). There- 
fore, the goods must be reclassified as non-ornamented wearing ap- 
parel, pursuant to item 380.51, TSUS. 


(Slip Op. 86-134) 
A.N. DERINGER, PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 83-4-00593 (See attached Schedule) 
Before DiCar.o, Judge. 


Plaintiff challenges classification of reverse osmosis maple sap concentrators as 
filtering and purifying machinery and apparatus for liquids * * * other * * * other 
under item 661.95, Tariff Schedules of the United States (TSUS), contending that the 
merchandise is properly classifiable as either sugar-making machinery or parts 
thereof under item 666.20, TSUS or agricultural/horticultural implements not spe- 
cially provided for under item 666.00, TSUS. Plaintiff argues that the merchandise 
neither filters nor purifies; and even if it does, it is more than filtering and purifying 
machinery and apparatus due to the addition of various features. 

Held: The merchandise is filtering and purifying machinery and apparatus for li- 
quids under item 661.95, TSUS. It employs a filtering and purifying process when 
serving its primary purpose of removing excess water from raw maple sap, and the 
additional features are designed to promote and enhance such process and purpose. 
The invasionary effect of headnote 1 of subpart A in Schedule 6, part 4, TSUS re- 
quires that the merchandise be classified under item 661.95, TSUS, even if also de- 
scribed under items 666.20, TSUS or 666.00, TSUS. 

[Judgment for defendant.] 


(Decided December 17, 1986) 


Russell, Georges Breneman, Hellwege & Yee (James W. Hellwege) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Director, 
Commercial Litigation Branch, Civil Division, Department of Justice (Nancy E. 
Reich) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: The questions presented in this action are wheth- 
er reverse osmosis maple sap concentrators are filtering and purify- 
ing machinery and apparatus for liquids as classified by the United 
States Customs Service (Customs) under item 661.95, Tariff Sched- 
ules of the United States (TSUS) dutiable at 4.9% ad valorem, and 
whether such articles are more properly classified for entry duty- 
free as sugar-making machinery, or parts thereof, under item 
666.20, TSUS, or alternatively as agricultural or horticultural im- 
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plements not specially provided for under item 666.00, TSUS. The 
Court finds that the merchandise is filtering and purifying machin- 
ery and apparatus for liquids and that it must be classified under 
item 661.95, TSUS, even if also described under items 666.20, TSUS 
or 666.00, TSUS. 

From the stipulations and evidence submitted at trial, the Court 
finds that the reverse osmosis maple sap concentrators are designed 
and marketed specifically for use by maple syrup producers to de- 
crease the time required to remove water from raw maple sap. The 
water is removed by reverse osmosis whereby the raw sap, which is 
clear and has the consistency of water, contacts under pressure a 
reverse osmosis membrane. A major portion of the water in the sap 
passes through the membrane and is recovered as a “permeate” 
stream, while the sap that cannot pass through is collected as a 
“concentrate” stream. The concentrate is further “dewatered” by 
the process of evaporation in a conventional maple sap evaporator 
which utilizes heat. Only after the application of heat is the result- 
ing sap suitable for sale and consumption as maple syrup. 

Plaintiff asserts that the merchandise is not classifiable as filter- 
ing and purifying machinery and apparatus for liquids, since it nei- 
ther filters nor purifies but rather concentrates the sap by a de- 
watering process. Plaintiff also argues that the merchandise cannot 
be so classified because it is more than filtering or purifying ma- 
chinery due to the addition of various features. 

According to plaintiff, the water itself does not constitute an im- 
purity in “the classical sense,” and the resulting concentrated sap 
which retains the sugar, minerals and bacteria is made more im- 
pure by the absence of the diluting water. Unlike “classical” re- 
verse osmosis machines, plaintiff says, it is the impure concentrate 
that is retained and the separated water which is discarded. In sup- 
port of this position, plaintiff points to the testimony of defendant’s 
witness that in the purification of water “the permeate going 
through the membrane is the pure product you want to recover. If, 
however, you want to effect a separation, then concentration on the 
concentrates or the reject is the product you want to obtain.” R. at 
124. 

The argument turns upon the definitions of the terms “filter” and 
“purify” as used in item 661.95, TSUS. In Noss Co. v. United States, 
7 CIT 111, 116, 588 F. Supp. 1408, 1413 (1984), aff'd 753 F.2d 1052 
(Fed. Cir. 1985), the court held that the machinery or apparatus 
“need not purify and filter because the ‘and’ must be read in the 
disjunctive.” In the present action, in any event, the Court finds 
that the subject merchandise does perform a purifying and filtering 
function. 

The Noss Court provides several lexicographic definitions for 
“purify:” 
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[T]o make pure: as to clear from material defilement or im- 
perfection; free from impurities or noxious matter * * * Web- 
ster’s Third New International Dictionary (1981). 

To free from admixture with foreign or vitiating elements; 
free from extraneous matter; make clear or pure * * * Funk & 
as New Standard Dictionary of the English Language 

[T]o remove unwanted constituents from a substance. Mc- 
we Dictionary of Scientific and Technical Terms (2d ed. 


Noss, 7 CIT at 115-16; 588 F. Supp at 1412. The Court finds that the 
subject merchandise purifies in that it frees the sap from “extrane- 
ous matter”—the excess water. While excess water may not be an 
impurity in “the classical sense,” it is clear from testimony that it 
is “unwanted constituent” in the raw maple sap used in making 
maple syrup. 

The Noss Court indicates that filtering is a process that “involves 
the passage of the impure material over a porous surface.” Noss, 7 
CIT at 116; 588 F. Supp at 1412. Testimony reveals that the mem- 
brane used in reverse osmosis is a “porous surface” into which the 
raw maple sap containing excess water is forced under pressure. R. 
at 16-19, 118. The Court finds that the membrane filters the excess 
water from the sap. 

The process described is filtering or purifying whether the perme- 
ate (excess water) or the concentrate (dewatered sap) is the ultimate 
product desired. Contrary to plaintiff's assertion, this conclusion is 
consistent with the testimony of defendant’s witness. In context, the 
witness was testifying that when purifying water it is the permeate 
which is normally desired for further use but when treating raw 
maple sap it is the concentrate which is sought. The process by 
which each is obtained is the same, and the witness testified earlier 
that the process utilized in reverse osmosis serves a filtering and 
purifying function. R. at 117-18. 

Plaintiff next asserts that the subject merchandise when viewed 
in its entirety is more than a filtering and purifying machinery and 
apparatus and that this precludes classification under item 661.95, 
TSUS. Plaintiff relies upon the decision in C.J. Tower & Sons of 
Buffalo, Inc. v. United States, 69 CCPA 128, App. No. 81-26, 673 
F.2d 1268 (1982) where the court found certain imported hog water- 
ers to be more than valves. Plaintiff argues that the subject mer- 
chandise is more than a mere filtering and purifying machinery 
and apparatus because it has additional features such as internal 
heating and insulation to counteract unfavorable temperatures; 
high and low pressure alarms to monitor membrane blockage and 
inadequate sap supply; high and low temperature alarms to protect 
the membrane during use under extreme temperature; a system- 
leakage alarm to monitor losses of sap; a piston pump to minimize 
power requirements; and vertical membranes to facilitate draining 
and enhance cleaning to reduce the potential for bacterial growth. 
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The court in C.J. Tower & Sons reasoned that the imported hog 
waterers were more than valves because three other independent 
parts along with a valve aided in achieving the waterer’s primary 
purpose of delivering a clean flow-regulated water supply directly to 
a hog’s mouth. 

The facts in the present action are different. The primary pur- 
pose of the subject merchandise is to filter and purify raw maple 
sap. The primary purpose is promoted by the additional features 
which enhance the application and marketing of the process in the 
maple syrup industry. Unlike in C.J. Tower & Sons where the pri- 
mary purpose of the waterer made it more than a valve, the pri- 
mary purpose of the subject merchandise is precisely why it is prop- 
erly classifiable as filtering and purifying machinery and apparatus 
for liquids under item 661.95, TSUS. 

The question now raised is whether the subject merchandise 
though classifiable under item 661.95, TSUS is more properly classi- 
fied under either items 666.20, TSUS or 666.00, TSUS. The Court 
notes that item 661.95, TSUS is in subpart A of Schedule 6, part 4, 
and Congress provides in headnote 1 of subpart A that “[a] machine 
or appliance which is described in this subpart and also is described 
elsewhere in this part is classifiable in this subpart.” Since both 
items 666.20 and 666.00, TSUS are in subpart C of Schedule 6, part 
4, the invasionary effect of item 661.95, TSUS overrides classifica- 
tion in those provisions. See, e.g., American Customs Brokg. Co. v. 
United States, 58 CCPA 45, C.A.D. 1002, 433 F.2d 1340 (1970) (parts 
of sugar centrifugals described under item 661.90, TSUS must be so 
classified due to the invasionary effect created by headnote 1 of sub- 
part A even though such parts are also described under item 666.20, 
TSUS as sugar-making machinery and parts thereof). 

Plaintiff contends that headnote 1 of subpart A in Schedule 6, 
part 4, is inapplicable because the merchandise is more specifically 
described under item 666.20, TSUS, rather than item 661.95, TSUS. 
Plaintiff relies upon United States v. American. Express Co., 12 Ct. 
Cust. App. 483 (1925) where the court held that adjustable plates 
having sharp cutting edges for machinery used in making beet sug- 
ar were not specifically provided for under paragraph 356 of the 
Tariff Act of 1922 as “all other cutting knives and blades used in 
power or hand machines,” but rather under paragraph 1504 of that 
Act as parts of machinery for use in the manufacture of sugar. 
Plaintiff attempts to distinguish the decision in American Customs 
Brokg. by arguing that the merchandise in that case was classifia- 
ble under a specific provision for parts of sugar centrifuges whereas 
the merchandise in this case would be classified in a basket provi- 
sion for “other” centrifuges, filtering or purifying machinery. 

The Court disagrees. American Express, unlike the later Ameri- 
can Customs Brokg., involved the construction of provisions in the 
Tariff Act of 1922 rather than the TSUS, and the effect of headnote 
1 of Schedule 6, part 4, subpart A was not at issue. The Court has 
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determined that the subject merchandise is properly classified 
under item 661.95, TSUS, and whether in an independent and spe- 
cific provision or a general “other provision, it has been deter- 
mined to be a machine or appliance squarely within headnote 1 of 
subpart A. The invasionary effect of that headnote must be followed 
as intended by Congress. See United States v. De Laval Separator 
Co., 65 CCPA 48, 51, C.A.D. 1204, 569 F.2d 1134, 1136-37 (1978). 

As a matter of policy, plaintiff argues that it would be “legal non- 
sense” for the subject merchandise to be denied duty-free status 
while conventional maple sap processing machinery and equipment 
is accorded duty-free treatment under item 666.20, TSUS. Plaintiff 
asserts that the purpose of both conventional maple sap processors 
and the subject merchandise is the same and that to classify them 
differently would be improper. Plaintiff also insists that a different 
classification would discourage maple sap producers from seeking 
the benefit of new technology designed to enhance efficiency and 
profitability, contrary to congressional intent. 

No evidence in the record establishes or suggests that the addi- 
tional costs of duties will discourage maple sap producers from us- 
ing this purported cost-efficient technology in their production proc- 
ess. Even if true, such argument is more properly made to Congress, 
not the Court. 

As for congressional intent, the wording of headnote 1 of subpart 
A is explicit. It would be improper for the Court to classify the sub- 
ject merchandise under either of plaintiffs alternatives since the 
Court finds the merchandise to be classifiable as filtering and puri- 
fying machinery and apparatus for liquids under item 661.95, 
TSUS. 

The Court concludes that plaintiff has failed to rebut the pre- 
sumption in favor of defendant by demonstrating Customs classifi- 
cation to be incorrect. The Court affirms the classification of the 
merchandise as filtering and purifying machinery and apparatus 
for liquids * * * other * * * other, under item 661.95, TSUS. Judg- 
ment will be entered accordingly. 


(Slip Op. 86-135) 


E.C. McAFee A/c Bristot METAL INDUSTRIES OF CANADA LTD., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 85-04—00485 
Before Rao, Judge. 


[Plaintiff's motion granted.] 


Where entry is made by a customhouse broker for the account of the true party in 
interest, a civil action is filed by the customhouse broker for the account of the true 
party in interest and duties are due to be refunded, the refunds are not available to 
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the government for set-off or counter claim against the customhouse broker for debts 
arising out of transactions for other parties in interest. 


(Dated December 17, 1986) 


Fitch, King & Caffentsis (James Caffentzis at the argument and on the brief) for 
plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (Michael P. Maxwell at the argument and 
on the brief), for the defendant. 


Rao, Judge: This case is before the Court on plaintiffs (Bristol 
Metal Industries of Canada, Ltd., hereinafter “Bristol”) motion for 
an order requiring defendant to pay to plaintiff the sum of 
$43,438.56 plus interest. 

Previously, on July 17, 1986 this Court entered an order holding 
that the merchandise involved herein, scrap aluminum grindings, 
was entitled to duty free treatment under item 870.60, Tariff Sched- 
ules of the United States, (TSUS) and ordered the District Director 
of Customs at the Port of Buffalo, New York to reliquidate the en- 
tries accordingly, with interest thereon calculated from the respec- 
tive dates of filing of each action in the Court. 

The defendant, through its agent, the United States Customs Ser- 
vice (“Customs”), notified plaintiff's counsel by letter dated Novem- 
ber 10, 1986 that the refunds due to plaintiff for the entries covered 
by the above captioned action would not be paid because of the in- 
debtedness of E.C. McAfee (McAfee), plaintiff's customhouse broker 
for the entries covered by the subject court actions, on outstanding 
bills issued by Customs to E.C. McAfee for entries made in McAfee’s 
name on behalf of persons other than Bristol. Bristol alleges that 
there are no outstanding bills with Customs in McAfee’s name on 
its behalf. 

Defendant opposes the motion on the grounds that Bristol is not a 
party to the action, that the court has no jurisdiction over this ac- 
tion because the motion alleges that the Government breached a 
settlement agreement and a suit against the Government for a 
breach of contract is not within the jurisdiction of this Court. Alter- 
natively, the defendant alleges that the Government agreed to sub- 
mit this actions on stipulation and its performance of that obliga- 
tion is evidenced by the judgements entered in these actions and 
that there is no breach of the settlement agreement. 

Defendant takes the further position that Customs could not law- 
fully pay the refunds in question to Bristol since by regulation it is 
required to pay the refunds to the importer of record, who is Mc- 
Afee. See Customs Regulations, 19 CFR § 24.36(b). Additionally, de- 
fendant states that Customs must act in conformity with its regula- 
tions which require Customs to set off the amounts which accrued 
to E.C. McAfee upon reliquidation of the entries involved herein 
at the indebtedness of McAfee to the defendant. 19 CFR 

4.72. 
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It is usual for commercial importers to employ the services of cus- 
tomhouse brokers to make entry on their behalf. The broker 
prepares the entry and assembles all the supporting documents, 
files the entry package, and follows the transaction through its in- 
termediate stages, which may include the filing of additional docu- 
ments or bonds, to the release of the merchandise, final liquidation 
and payment of duties. He may file a protest against a liquidation 
on behalf of a principal, if authorized to do so. Sturm, Customs Law 
& Administration (Third Edition) § 20.2. Pursuant to 19 U.S.C. 
§ 1514(c) a civil action contesting the denial of a protest may be 
commenced in the Court of International Trade by the importer or 
any authorized agent of the importer. Hence, either the custom- 
house broker or the principal, Bristol, could have been the named 
plaintiff in this case and the decision was made to name the cus- 
tomhouse broker, for the account of the importer, Bristol. 

The allegation that this action is for breach of contract is without 
merit. The agreement between the parties was to submit the cases 
involved herein to the court for settlement. This the parties did, 
and it was the decision of this Court that the entries be liquidated 
in accordance with its decision that the merchandise was properly 
classifiable under item 870.60, TSUS, as other metal waste and 
scrap (provided for in Part 2 of Schedule 6 of the TSUS), free of du- 
ty. This reliquidation by the District Director has apparently been 
accomplished and a determination has been made that a refund of 
$43,438.56 plus interest is due. 

The issue to be determined by this Court is whether this refund is 
available for set-off by Customs for monies owed to it by McAfee, 
the customhouse broker, on transactions other than Bristol’s. It is 
the opinion of this Court that it is not. 

The question of the rights of a principal against third persons on 
transactions made by or through the intervention of a broker de- 
pends upon the same considerations which control in the case of 
similar transactions made by any other agent. The principal is enti- 
tled to demand, receive and enforce its rights against third parties 
with whom the broker deals, of all contracts made in his name or in 
his behalf; and to have the same remedies for the protection of his 
interests and the recovery and preservation of his property which 
he would have had if acting in his own proper person. 

The customhouse broker, like the ordinary broker, usually has no 
possession of the property (merchandise) which is the subject of the 
transaction (entry) and acts ordinarily in the name of the principal. 
His character as a customhouse broker implies that he is acting for 
another. It is well settled that where a broker has not been permit- 
ted to appear as the principal, by being entrusted with possession of 
the property or with other usual indicia of ownership, the third per- 
sons with whom he deals cannot, when called upon for performance 
by the principal, set-off against the latter any payments made to 
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the broker by them, or any debts or obligations due to them by the 
broker. Mechem on Agency (Second Edition) §§ 2491 and 2492. 

The instant case is “on all fours” with the principles enunciated 
by Professor Mechem. The identity of the principal was disclosed on 
the entry papers, which stated that E.C. McAfee, the importer of 
record, was acting for the account of Bristol Metals Ltd. The issue 
of whether Customs was acting in good faith with an undisclosed 
broker or agent does not arise. 

Defendant relied on 19 C.F.R. §s 24.72 and 24.36(b) for its posi- 
tion that it is required by its regulations to set-off its claim against 
McAfee by retaining the refundable duties plus interest in these 
civil actions. 19 C.F.R. § 24.72 states: 


§ 24.72 Claims; set-off 


When an importer of record or other party has a judgment or 
other claim allowed by legal authority against the United 
States, and he is indebted to the United States, either as princi- 
pal or surety, for an amount which is legally fixed and undis- 
puted, the district director shall set off so much of the judgment 
or other claim as will equal the amount of the debt due the 
Government. 


We hold that this regulation is inapplicable here. Although the en- 
try papers do indicate that McAfee is the importer of record, its 
standing as a broker is clearly set out in those papers by the words 
“for the account of Bristol Metals, Ltd.” Similarly, the cases were 
originally brought with E.C. McAfee a/c Bristol Metal Industries of 
Canada, Ltd. as the named plaintiff. Defendant had notice that Mc- 
Afee was acting as a broker from the time of entry, as is evidenced 
by its answer to the complaint in the test case wherein it denied 
that E.C. McAfee is the importer of record and averred that the im- 
porter of record was E.C. McAfee a/c Bristol Metals, Ltd. Nor is 
E.C. McAfee an “other party” in these civil actions, as there is only 
one named plaintiff. 

19 C.F.R. § 24.36(b) requires that refunds of excessive duties shall 
be certified for payment to the importer of record unless certain 
other conditions apply, such as the existance of a transferee’s rights 
to withdraw merchandise from bonded warehouse, the submission 
of evidence of a surety of payment to Customs on the default of a 
principal, or an owner’s declaration having been filed in accordance 
with section 485(d) of the Tariff Act of 1930, as amended. This sec- 
tion of the Customs Regulations will have been complied with if 
Customs makes the refund payable to the importer of record, Mc- 
Afee for the account of Bristol, since no allegations have been made 
that the rights of sureties are involved, nor are there present any 
transferee’s rights to withdraw merchandise from bonded ware- 
house. No allegations have been made concerning an owner’s decla- 
ration having been filed. Plaintiff, by its letter of April 10, 1986 spe- 
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cifically agreed that the refunds should be made payable to the im- 
porter of record and defendant did not refute this. 

Instead, defendant made the refunds payable to McAfee (Defend- 
ant’s Opposition, p. 5) and applied these refunds to debts owed it by 
McAfee. 

It is the opinion of this Court that the refunds are properly made 
payable to E.C. McAfee a/c Bristol Metal Industries of Canada, Ltd., 
both the importer of record and the plaintiff herein. These refunds 
may be set-off against any debts owed by Bristol Metal Industries of 
Canada, Ltd. to the Customs Service or any other governmental 
agency. If none exists, the entire amount, plus the interest accrued, 
shall be made available to McAfee for the account of Bristol. Plain- 
tiff's motion is granted and it is, therefore, 

ORDERED, ADJUDGED AND DecrEED that defendant, within 30 days 
from the date of this order, refund to plaintiff, E.C. McAfee a/c 
Bristol Metal Industries of Canada, Ltd., the sum of $43,438.56, plus 
the appropriate interest. 


(Slip Op. 86-136) 


BritisH STEEL CorP., ET AL., PLAINTIFFS v. UNITED STATES, ET AL., DEFEND- 
ANTS, ALLEGHENY LUDLUM STEEL CorP., ET AL., DEFENDANTS-INTERVENORS 


Court No. 83-7-01032 


Before BERNARD NEwMAN, Senior Judge 


MEMORANDUM AND ORDER 


[Defendants’ application for vacatur of remand and entry of final judgment de- 
nied, without prejudice to renewal.]} 


(Dated December 19, 1986) 


Steptoe & Johnson (Richard O. Cunningham, Charlene Barshefsky and William L. 
Martin, IT, Esgs., of counsel) for plaintiffs. 

Richard K Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, and Sheila N. Ziff, Esq., for defendants. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Esq., of counsel) for defendants- 
intervenors. 


BERNARD NEWMAN, Judge: 

The background of this action contesting the 1983 countervailing 
duty determination and order covering stainless steel plate from 
United Kingdom is set forth in this court’s previous decisions in this 
case and in the interest of brevity will not be repeated. See British 
Steel Corp. v. United States, 9 CIT ——, Slip Op. 85-26, 605 F. Supp. 
286 (March 8, 1985); British Steel Corp. v. United States, 10 CIT 
——, Slip Op. 86-37, 632 F. Supp. 59 (March 31, 1986), motion for re- 
hearing pending; and British Steel Corp. v. United States, 10 CIT 
——, Slip Op. 86-104 (October 17, 1986), and appeal No. 87-1050 
pending. 
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Presently before the court is defendants’ application for an order: 
(1) vacating that part of this court’s decision of March 31, 1986 in 
Slip Op. 86-37 which remands this case to the International Trade 
Administration, Department of Commerce (ITA), and this court’s or- 
der of May 28, 1986 modifying the time period for the remand; and 
(2) entering final judgment affirming ITA’s final affirmative coun- 
tervailing duty determination regarding stainless steel plate from 
the United Kingdom, 48 Fed. Reg. 19048 (April 27, 1983), as modi- 
fied by its Results of Remand Proceedings, to the extent that the re- 
mand results have been approved by the opinion of this court in 
Slip Op. 86-37. 

Plaintiffs have filed an opposition to defendants’ motion. 

Briefly stated, the issue posed by defendants’ motion is: whether 
certain intervening circumstances have made the present action (in- 
cluding the remand proceedings) moot, thereby making any final 
decision that this court might issue as merely advisory, contrary to 
Article III of the Constitution. Defendants maintain that the results 
of remand, should those proceedings be continued, will have no af- 
fect upon either pending unliquidated or prospective entries of 
stainless steel plate from the United Kingdom. Plaintiffs, on the 
other hand, urge the completion of the remand proceedings on the 
basis that the final decision rendered by this court would then have 
precedential impact on administrative reviews under section 751 of 
the Trade Agreements Act of 1979, 19 U.S.C. § 1675 (hereinafter 
section 751). 

On October 15, 1986 this court, pursuant to defendants’ applica- 
tion, ordered the suspension of all proceedings in the present case 
pending disposition of defendants’ vacatur motion, and further or- 
dered that in the event defendants’ motion is denied, this court’s or- 
der dated May 9, 1986 (regarding negotiation settlements) shall be 
reinstated effective immediately upon entry of the order of denial. 
On October 15, 1986, this court also directed that defendants shall 
respond to plaintiffs’ procedural proposal of August 8, 1986 within 
fourteen days after entry of an order denying defendants’ motion. 

In a related matter, plaintiffs moved in the present action on Oc- 
tober 6, 1986 to enjoin liquidation of certain 1985-86 entries of 
stainless steel plate from the United Kingdom pending the results 
of remand in the present action. Plaintiffs’ predicate for the court’s 
jurisdiction in the current case to grant injunctive relief under 19 
U.S.C. § 1516a(c\(2) respecting the 1985-86 entries is that the re- 
mand results would govern the duty assessment on those entries, ir- 
respective of whether or not there is an administrative review in 
conformance with section 751. 

The government opposed enjoining liquidation of the 1985-86 en- 
tries in the present action on the ground that the assessment of 
countervailing duties for entries falling within that time period is 
not governed by the remand proceedings in this case. 
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‘On October 17, 1986, in Slip Op. 86-104, this court denied plain- 
tiffs’ application for an injunction, but without prejudice to renewal 
in any new action that plaintiff should commence. The court agreed 
with defendants’ and intervenor’s position that the 1985-86 entries 
must be liquidated in accordance with the record and administra- 
tive proceedings conducted under section 751, if such review were 
timely requested, rather than on the basis of the remand proceed- 
ings in the present action. Further, this court ruled, that absent a 
timely request for an administrative review, Commerce is required 
to liquidate the 1985-86 entries in compliance with its regulation, 
19 CFR § 355.10(d). 

Plaintiffs have appealed to the Federal Circuit seeking review of 
the foregoing aspect of Slip Op. 86-104 (Part II thereof), and on No- 
vember 12, 1986, this court granted plaintiff's application for an in- 
junction pending appeal to prevent liquidation of the 1985-86 en- 
tries until the Federal Circuit has completed its review. See British 
Steel Corp. v. United States, 10 CIT ——, Slip Op. 86-119. As appar- 
ent from the discussion above, the pending appeal squarely presents 
the novel question of whether the remand proceedings in the 
present action, which action contests the 1983 countervailing duty 
determination and order govern the liquidation of the 1985-86 en- 
tries. If the remand proceedings in the present case do not govern 
the liquidation of the 1985-86 entries, as insisted by defendant, 
there would appear to be no justifiable basis for enjoining liquida- 
tion of those entries in this action pursuant to 19 U.S.C. 
§ 1516a(c)(2). If on the other hand, the results of the remand pro- 
ceedings in the present action govern the liquidation of the 1985-86 
entries, as maintained by plaintiffs, then of course, defendants’ 
pending motion for vacatur of the remand proceedings and entry of 
a final judgment should not be granted. 

In view of the pendency of the appeal from this court’s ruling in 
Slip Op. 86-119 and in the interest of judicial economy, defendants’ 
present application is denied, without prejudice to renewal after fi- 
nal disposition of plaintiffs’ appeal to the Federal Circuit. This 
court’s order of October 15, 1986 suspending all proceedings in the 
current action shall remain in effect. If, however, defendant does 
not renew its present application within fourteen days after final 
disposition of plaintiffs’ appeal: (1) this court’s order of May 9, 1986 
regarding settlement negotiations shall be deemed reinstated; and 
(2) defendants shall respond to plaintiffs’ procedural proposal of Au- 
gust 8, 1986 within fourteen days after final disposition of plaintiffs’ 


appeal. 








Notice oF AMENDMENTS TO THE RULES OF THE UnitTep States Court or 
INTERNATIONAL TRADE 


The court, on December 3, 1986, approved certain amendments to 
the Rules of the United States Court of International Trade, which 
are to become effective March 1, 1987. The rules affected by these 
changes are: Rules 3 and 89. 

Copies of the amendments have been transmitted to the following 
sources for publication: 


U.S. Customs Service 

Bureau of National Affairs, Inc. 
Clark-Boardman Company 
Invictus Publishing Corporation 
The Lawyers Co-operative Publishing Co. 
LEXIS Sheen Databases 
Matthew Bender & Co. 

Michie Bobbs-Merrill 

Oceana Publications, Inc. 

Rules Service Co. 
Shepard’s/McGraw-Hill 

West Publishing Company 


If you have a copy of the rules from a commercial publisher, you 
may wish to communicate with that publisher to determine when 
the amendments will be available. 

A copy of the amendments is available for examination in the 
court’s Library and Case Management Section. 


December 19, 1986. 
JOSEPH E. LOMBARDI, 
Clerk of the Court. 








United States Court of 
International Trade 


Amendments to Rules 3 and 89 


December 3, 1986 


Effective date: 
March 1, 1987 








Rules of the United States 
Court of International Trade 


EFFECTIVE NovEMBER 1, 1980 
(AS AMENDED, [ 5 |] Marca 1, 1987) 


Amendments to Rule 3 


Rule 3 is amended as follows: 
Rule 3. Commencement of Action 
(a) Commencement. * * * 
(1) * * * 


§ 4581 {a} orb}. | 

(b) Filing Fee. When an action is commenced, a $120 filing 
fee shall be paid to the clerk of the court, except that a $25 fil- 
ing fee shall be paid when the action is one described in 28 
U.S.C. § 1581(d)(1). 


(c) Information Statement. When an action is commended, 
the party commencing the action shall file the original and 
one copy of a completed Information Statement on the form 
shown in Form 5 in the Appendix of Forms. 

*PRACTICE COMMENT: As provided in Section 516A(a)(2) 
of the Tariff Act of 1930, a complaint shall be filed within 30 
days after the filing of the summons. See Georgetown Steel v. 
United States, 801 F.2d 1308 (Fed. Cir. 1986). 

(d) Amendment of Summons. * * * 

(e) Notice to Interested Parties. * * * 

(f) Precedence of Action. * * * 

(1) * * * 
(2) see 
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(3) ** * 

(4) ** * 

(5) se * 
PRACTICE COMMENT: * * * 
PRACTICE COMMENT: * * * 
PRACTICE COMMENT: * * * 
PRACTICE COMMENT: * * * 


(As amended, July 21, 1986, eff. Oct. 1, 1986; Dec. 3, 1986, eff. Mar. 
1, 1987.) 


Amendments to Rule 89 


Rule 89 is amended as follows: 
Rule 89. Effective Date 

(a) Effective Date of Original Rules. * * * 

(b) Effective Date of Amendments. * * * 

(c) Effective Date of Amendment. * * * 

(d) Effective Date of Amendments. 

(1) ** * 
(2) se * 

(e) Effective Date of Amendments. * * * 

(f) Effective Date of Amendments. * * * 

(g) Effective Date of Amendments. The amendments adopted 
by the court on December 3, 1986, shall take effect on March 1, 
1987. They govern all proceedings in actions brought after 
they take effect and also all further proceedings in actions 
then pending, except to the extent in the opinion of the court 
their application in a particular action pending when the 
amendments take effect would not be feasible or would work 
injustice, in which event the former procedure applies. 


(As added, eff. Jan. 1, 1985; as amended June 19, 1985, eff. Oct. 1, 
1985; July 21, 1986, eff. Oct. 1, 1986; Dec. 3, 1986, eff. Mar. 1, 
1987.) 
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